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Strong Contract Terms Build a 
Strong Foundation 

Structural engineers need to plan carefully to 
achieve mutually beneficial relationships with their 
all-important owner clients or referring architects.

Structural engineers need to be extra prepared to 
overcome that disadvantage.
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Learning Objectives
1. Good written contracts go hand in hand with 
good structural engineering practice.  Both are 
necessary for professional success. What are good 
and bad contract terms?

2. Problems easily arise on issues you didn’t
learn in structural engineering school! Learn more 
about contracts to balance your knowledge.
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Objectives, cont.
3. How does a SE learn more about 
contracts other than by just trial and error?

4. What about special cases of peer 
review or successor status? What are the 
ethics and the laws concerning same?
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Disclaimer
This program does not provide legal advice but 
instead is simply to alert participants to issues 
which arise in consulting agreements.

Seek legal advice in the context of your specific 
circumstances. 
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Seek An Advantageous Relationship—
Ahead of the Next Job
Consider a “master service agreement” with a 
repeat-client Architect (or Owner). 

This arrangement can 

(a) lessen the SE being on the tail end of an Owner-
Architect set of unfavorable terms for a given 
project;
(b) lessen time and “static” on negotiating from 
scratch each job.
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Two Special Cases Bring Extra Concerns as to 
Law and Ethics

Peer Review—SE is asked to review and comment 
on the work of another SE or architect perhaps 
offering suggestions or even solutions. 

Successor Status—SE is asked to take over a job 
from another design professional.

What’s legal? What is ethical?
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What terms and/or situations should you seek and 

which should you avoid?
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Contract Concerns



Insurability is Key
Every job carries business risks yet . . .

Don’t agree to contract terms which won’t be 
insurable.  

Some owners/clients simply overreach!

Learn from counsel or your insurance producer 
what is insurable and what is not.
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What about Industry Standard Forms?
Among others, there are the AIA or EJCDC 
forms.  
How “safe” are they?
How well do you know them?  
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Inheriting an Owner-Architect Contract

You’ve been hired by an Architect and the Owner-
Architect agreement is executed and assumed in your 
agreement with the Architect.  What now?
◦Read it carefully. Speak up!
◦Work smartly and keep track of your agenda.
◦What’s written controls, not course of dealing or oral 

understandings.
◦What are the business risks? 
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Flow Down Clause--example
“Subconsultant agrees to be bound to 

Architect to the same extent that Architect is 

bound to Owner.”  

Problems?
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Precedence of Agreements
“In the event of any conflict between this 

Subconsultant Agreement and the Prime 

Agreement, the Prime Agreement shall 

control.”
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Need to see the O-A agreement

Avoid agreeing to be bound to Owner-

Architect Agreement but not being 

permitted to negotiate it or possibly even 

seeing it.

Almost like signing a blank agreement.
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Considerations from                     
Flow Down

Payment terms (“pay if paid”?)
ADR: Arbitration?  Mediation?
Time to bring claims?
Standard of performance? (“Highest degree 
of care”?)  Is that standard even insurable?
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Approaching your agreement
Be as assertive for your contract needs as 

the situation permits.

Don’t assume any favorable flow downs; if in 

doubt put what you want in your agreement.
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Define YOUR Scope of Work
Precisely define your scope of work, stating 
what you will do and won’t do.
Why?  The stated scope even governs 
strangers to the agreement!  
Additional Services: Be wary of 
undocumented “scope creep”! 
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People with Authority to Act
Identify for all parties a single person to serve as 

the point of communication, notices, and authority. 

Watch out for list of key personnel for the team.

SE should identify who at her firm has authority.
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Pay When Paid, not “If Paid”
For subconsultant, seek a “Pay When Paid” 

instead of “Pay If Paid” clause.

What’s the difference?
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Insurance
Bargain for reasonable insurance 
requirements, not insurmountable terms or 
limits. 
Don’t hesitate to share endorsements, even 
policies, at the outset of the job when things 
can still be corrected instead of after the 
accident when it is too late. 
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Insurance--continued
Make sure other parties have at least as 
much insurance as you are asked to 
provide—don’t be the deep pocket! 
Additional insureds can be added to CGL, 
Auto and excess but not PL or WC.                      

Keep it reasonable!
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Seek Additional Insured Status
Along with the architect, demand to be 

named as an additional insured on the 

contractor’s and subcontractors’ CGL, auto 

and excess coverage as well as all property 

coverage/builders risk.
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No Third Party Beneficiaries
Have a term stating that the agreement is 

not for the benefit of anyone except client. 

Don’t assume the Owner will be bound by 

your subconsultant agreement with an 

Architect. 

© 2020 Hinshaw & Culbertson LLP



Limitation of Liability clause
Seek a limitation of liability clause that limits 
◦ liability to the business entity (and with no 
liability to individuals) 
◦and/or to a specified amount (e.g., “not 
greater than $50,000 or the amount of fees 
paid”).

If the Architect has a limitation of liability 
does that flow down to you as a 
subconsultant? 

© 2020 Hinshaw & Culbertson LLP



Attorneys’ Fees to                          
Prevailing Party?

Should you agree to allow a “prevailing 
party” to get Attorneys’ Fees?    No!

◦Paying fees is not covered by insurance!
◦“Prevailing” is decided case-by-case. Little 
certainty!
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Flow Down of                            
Indemnity Agreements?

Flow down makes indemnity agreements 

even more dangerous—especially if your 

client has its own in addition to Owner’s 

demand for you to indemnify them.
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Indemnity Agreements
Be wary of agreeing to an Indemnity 
Agreement especially if it is broader than 
negligence: 
◦There is a huge risk that an indemnity 
agreement won’t be covered by insurance.
◦Plus, the statute of limitations for an action 
against you for indemnity might not begin 
to run for years after the job is done.
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Illinois Indemnity Statute 
The Illinois statute (740 ILCS 35/0.01) may 
defeat an obligation to indemnify for the 
indemnitee’s (e.g., owner) own negligence.
But don’t assume it will void that obligation! 
Take no chances!
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Indemnity Agreements
Courts wrestle with indemnity agreements 
because no two are legally identical.
Thus, how the indemnity agreement will be 
interpreted is not easily predicted.

If you must accept one, can it be reciprocal?

© 2020 Hinshaw & Culbertson LLP



Liquidated Damages
Avoid agreeing to liquidated damages or 
anything which might be construed as a fine 
or penalty.
◦Not insurable.
◦Situations triggering such damages or 
penalties are probably not in your control.
◦Be careful of possible flow-down exposure.
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Warranties
Avoid agreeing to anything that might be 
construed as an express or implied warranty 
of the correctness of your work, much less 
its result.
◦Warranties won’t be insured!
◦There is just nothing to gain. Make them 
prove negligence or breach of contract 
fault.
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Design-Build
Watch out for design-build arrangements.
Many just don’t know the contours of Illinois 
law.
For structural engineering, look here:  Title 
68, “Section 1480.205 Acts Constituting the 
Practice of Structural Engineering Pursuant 
to Section 5 of the Act.” 
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Dealing with                                 
Two Special Cases

Peer Review
Successor Status
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What should the SE do if asked to conduct a 
peer review of another SE firm’s work? 

What if the SE is asked to replace or succeed 
to the earlier retained SE?

© 2020 Hinshaw & Culbertson LLP

Peer Review  and Successor Status



Is Peer Review Ethical?
State law?  Yes.
But not as much under NCSEA (Tenets 3, 5) 
and NSPE (7).  
See ASCE Policy Statement 351 
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Peer Review and Succession
Peer Review and Succession may implicate:
◦First SE might claim “Intentional 
Interference with Contract Relations” as to 
its client;
◦Copyright issues may arise;
◦Defamation claims might be made;
◦State licensing laws on succession are at 
hand too.
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Business Issues for Peer Review
Compensation should reflect risk. 
Why agree to charge a few hours at usual 
rates to solve the riskiest and most 
challenging decisions of the project?
Make sure the benefit is proportionate to 
the risk.
Setting your scope is exceedingly important!
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Successor SE
What if the Architect asks the SE to take over 
the structural engineering issues that the 
Architect or Architect’s SE started and may 
have [insert favorite pejorative verb] up?
Then what?
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Successor SE
Illinois has a specific statutory framework 
allowing a successor. See 225 ILCS 340/12.

What about other states? … well, they just 
might not even address at all.
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Working Smart
No matter the contract language you signed, 
work smart!
Be in control of your work; for example:
◦Volunteer to take minutes at meetings
◦Know your contract (e.g., procedure for 
extra fees)
◦Don’t be a passive participant—speak up! 
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Work Smart
Document any “scope creep” with emails.

Don’t work for free!  Seek change orders!

If only design duties, why go to the jobsite to 
be curious?
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If Disputes Arise
Get notice to your insurance carrier as a 
“pre-claim assistance.”
Watch out for “tolling agreements” or 
“standstill agreements” to hold the statute’s 
running once a dispute arises.
Get counsel but then “run to trouble!”
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How to Improve on Contracts?
If you want to excel in contracts, we suggest:
◦Read carefully the entire contracts. 
◦Keep a file of clauses you like (or hate) for 
the future.
◦Learn from mistakes.
◦ASK questions!  
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Kevin R. Sido 

 Kevin Sido, a Chicago-based Partner at  Hinshaw & Culbertson 
LLP, has represented design professionals for over 45 years. Mr. 
Sido regularly writes and speaks on construction law, mediation, 
arbitration and related topics and has on numerous occasions 
addressed meetings of NCSEA, SEAOI, ISPE, AIA-Illinois,  ACEC, 
and CCHRB.  In 2004, AIA-Illinois honored him with its 
President’s Award. Mr. Sido is a professional affiliate member of 
SEAOI, AIA-Illinois, ASCE, and the Chicago Committee on High 
Rise Buildings. 

 He served as editor of a leading text, Architect and Engineer 
Liability, Claims Against Design Professionals (Aspen 3d ed. 
2006).  He is a mediator and arbitrator with AAA and ADR 
Systems.  Mr. Sido earned both his B.A., with high honors, and 
J.D., from the University of Illinois.



Esther Seitz
Esther Seitz is a Chicago and Springfield-
based partner at Hinshaw & Culbertson, 
LLP. 

She litigates construction and design-
related disputes at the administrative, trial 
and appellate levels. She also represents 
design professionals in procurement 
matters and contract negotiations. 

In addition, Esther concentrates her 
practice in copyright, trademark, privacy 
and First Amendment law and frequently 
counsels clients on access-to-government 
issues arising under the Freedom of 
Information Act and Open Meetings Act.
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